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CHAPTER 7 BANKRUPTCY OVERVIEW

Bankruptcy issues are constantly changing, given the recent overhaul in bankruptcy law, and
the following is general information regarding Chapter 7 bankruptcy that may or may not be
applicable in any given fact situation. The passage of the Bankruptcy Abuse Prevention and
Consumer Protection Act (BAPCPA) in 2005 has left many areas of bankruptcy practice in
confusion and uncertainty.

There are 5 main issues to consider in evaluating a client for Chapter 7 Bankruptcy:

1. Qualifying: A detailed analysis of income and expenses is necessary to determine if a client
is eligible to file Chapter 7.

a. Two tests must be satisfied:

-The Means Test — a 6-month income averaging look back period
to determine if the client is above or below median income for the
debtor’s household size in the debtor’s state, on an annualized
basis.

- The debtor’s real life current income and expenses must also be
analyzed. This involves Schedule I (Income) and Schedule J

(Expenses), which are included in the debtor’s petition.

i. THE MEANS TEST STANDARD OF ABUSE: 11 USC Sec.
707(b)(2), i.c., the “means test” — The means test is an in-depth
formula that uses a combination of the debtor’s “current monthly
income” over the past 6 months, and US Census Bureau data,
and IRS collection standards to determine if a Chapter 7
bankruptcy filing is presumed abusive or not. To determine this
an examination of the debtor’s “current monthly income” must
be made. Current monthly income is statutorily defined at 11
USC Sec. 101(10A) as:

10A) The term "current monthly income™--

(A) means the average monthly income from all sources
that the debtor receives (or in a joint case the debtor and
the debtor's spouse receive) without regard to whether
such income is taxable income, derived during the 6-
month period ending on--

(i) the last day of the calendar month immediately
preceding the date of the commencement of the case if
the debtor files the schedule of current income required
by section 521(a)(1)(B)(ii); or

(ii) the date on which current income is determined by the
court for purposes of this title if the debtor does not file
2



the schedule of current income required by section
521(a)(1)(B)(ii); and

(B) includes any amount paid by any entity other than the
debtor (or in a joint case the debtor and the debtor's
spouse), on a regular basis for the household expenses of
the debtor or the debtor's dependents (and in a joint case
the debtor's spouse if not otherwise a dependent), but
excludes benefits received under the Social Security Act,
payments to victims of war crimes or crimes against
humanity on account of their status as victims of such
crimes, and payments to victims of international terrorism
(as defined in section 2331 of title 18) or domestic
terrorism (as defined in section 2331 of title 18) on
account of their status as victims of such terrorism.

- There is much litigation over what “current monthly income”
really is, since it is not current income, it is not monthly income,
and it is not real life income. The means test is arbitrary,
illogical, unfair and problematic in application to reality.

- The end result of the means test is “disposable monthly income.” The
bottom line is that if the debtor has left over income over a 60-month
time period of : 25% of the debtor’s unsecured debt or $6,000, which
ever is higher, or $10,000 ($166.67 per month) then abuse is presumed,
and the debtor must rebut the presumption of abuse.

- It is important to note that the means test applies if the debtor has
“primarily consumer debt,” and does not apply if the debtor has
primarily non-consumer debt.

ii. THE TOTALITY OF THE CIRCUMSTANCES STANDARD OF ABUSE: 11
USC Sec. 707(b)(3). In determining this a bankruptcy judge would examine
several factors including:

- the debtor's good faith and candor in filing his schedules,

- whether the debtor made any purchases on the eve of bankruptcy,

- whether the debtor was forced into bankruptcy by an unforeseen or
catastrophic event,

- the debtors' ability to repay his debts out of future earnings with
relative ease,

- whether the debtor enjoys a stable source of future income,

- whether the debtor is eligible for debt adjustment under chapter 13,

- the availability of state remedies,

- the availability of relief through private negotiations,

- whether the debtor can significantly reduce his expenses without
depriving himself of adequate necessities. In re Schubert, 384 B.R.
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77, Bkrtcy.S.D.Ohio, 2008 citing In re Krohn, 886 F.2d 123 (6th
Cir.1989), at 126, 127.

- It is important to note that the totality of the circumstances standard for abuse
applies if the debtor has “primarily consumer debt,” and does not apply if the
debtor has primarily non-consumer debt.

- If an adversary action is started under either 707(b)(2) or 707(b)(3) the debtor
may defend the adversary, may allow the adversary to dismiss the case by
default, or may voluntarily convert to Chapter 13.

b. If a client fails either test the US Trustee may bring an action to dismiss based on 11
USC 707(b)(2) and/or 707(b)(3), alleging that the Chapter 7 filing is an abuse of the
bankruptcy process.

2. Assets: Are there any asset issues for the client? ALL ASSETS MUST BE DISCLOSED.
Assets not disclosed may result in criminal liability, seizure of the undisclosed assets and
revocation or denial of discharge.

a. Asset analysis entails a detailed inventory of the client’s assets,
including the running of an asset report.

b. Minnesota allows clients to choose between Minnesota state
exemptions and the federal bankruptcy exemptions, assuming the client
has lived in MN for 2 years continuously. Minnesota is one of the few
states allowing debtors to choose either state or federal exemptions.

c. If the client has not lived in Minnesota for the past 2 years the client must
use the exemptions of the state in which he/she lived for the greater part of
the 180 days prior to the two year look-back period. 11 USC Sec 522(b)(3).
This entails an analysis of what that state’s laws allow in regard to
exemptions. If that state’s exemptions are not extraterritorial, or are
otherwise unavailable to the debtor, the debtor may use the federal
exemptions.

d. Most clients use the federal exemptions because the federal
exemptions include a “wild card” exemption, which protects property
of any kind. In most federal exemption cases no assets are seized by the
trustee since miscellaneous assets that would otherwise be at risk can
be exempted under the wildcard provision.
The federal exemptions can be found at 11 USC 522(d):

|(d) The following property may be exempted under subsection (b)(2) of this section:

(1) The debtor’s aggregate interest, not to exceed $15,000 in value, in real
property or personal property that the debtor or a dependent of the debtor uses
as a residence, in a cooperative that owns property that the debtor or a
dependent of the debtor uses as a residence, or in a burial plot for the debtor or
a dependent of the debtor.




(2) The debtor’s interest, not to exceed $2,400 in value, in one motor vehicle.
(3) The debtor’s interest, not to exceed $400 in value in any particular item or
$8,000 in aggregate value, in household furnishings, household goods, wearing
apparel, appliances, books, animals, crops, or musical instruments, that are held
primarily for the personal, family, or household use of the debtor or a dependent
of the debtor.

(4) The debtor’s aggregate interest, not to exceed $1,000 in value, in jewelry
held primarily for the personal, family, or household use of the debtor or a
dependent of the debtor.

(5) The debtor’s aggregate interest in any property, not to exceed in value $800
plus up to $7,500 of any unused amount of the exemption provided under
paragraph (1) of this subsection.

(6) The debtor’s aggregate interest, not to exceed $1,500 in value, in any
implements, professional books, or tools, of the trade of the debtor or the trade
of a dependent of the debtor.

(7) Any unmatured life insurance contract owned by the debtor, other than a
credit life insurance contract.

(8) The debtor’s aggregate interest, not to exceed in value $8,000 less any
amount of property of the estate transferred in the manner specified in section
542 (d) of this title, in any accrued dividend or interest under, or loan value of,
any unmatured life insurance contract owned by the debtor under which the
insured is the debtor or an individual of whom the debtor is a dependent.

(9) Professionally prescribed health aids for the debtor or a dependent of the
debtor.

(10) The debtor’s right to receive—

(A) a social security benefit, unemployment compensation, or a local public
assistance benefit;

(B) a veterans’ benefit;

(C) a disability, illness, or unemployment benefit;

(D) alimony, support, or separate maintenance, to the extent reasonably
necessary for the support of the debtor and any dependent of the debtor;
(E) a payment under a stock bonus, pension, profitsharing, annuity, or
similar plan or contract on account of illness, disability, death, age, or
length of service, to the extent reasonably necessary for the support of the
debtor and any dependent of the debtor, unless—

(i) such plan or contract was established by or under the auspices of
an insider that employed the debtor at the time the debtor’s rights
under such plan or contract arose;

(ii) such payment is on account of age or length of service; and

(iii) such plan or contract does not qualify under section 401(a),
403(a), 403(b), or 408 of the Internal Revenue Code of 1986.

[(11) The debtor’s right to receive, or property that is traceable to—

(A) an award under a crime victim’s reparation law;

(B) a payment on account of the wrongful death of an individual of whom
the debtor was a dependent, to the extent reasonably necessary for the
support of the debtor and any dependent of the debtor;

(C) a payment under a life insurance contract that insured the life of an
individual of whom the debtor was a dependent on the date of such
individual’s death, to the extent reasonably necessary for the support of the
debtor and any dependent of the debtor;

(D) a payment, not to exceed $15,000, on account of personal bodily
injury, not including pain and suffering or compensation for actual
pecuniary loss, of the debtor or an individual of whom the debtor is a
dependent; or
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(E) a payment in compensation of loss of future earnings of the debtor or
an individual of whom the debtor is or was a dependent, to the extent

reasonably necessary for the support of the debtor and any dependent of
the debtor.

(12) Retirement funds to the extent that those funds are in a fund or account
that is exempt from taxation under section 401, 403, 408, 408A, 414, 457, or
501(a) of the Internal Revenue Code of 1986.

The dollar amount of these exemptions are indexed, current values are shown below:
New limits for exemptions under 11 U.S.C. § 522(d) effective April 1, 2007:

Section 522(d)--value of property exemptions allowed to the debtor:

(1)--in paragraph (2)............... 20,200
(2)--in paragraph (2)........c...... 3,225

(3)--in paragraph (3)............... 525 10,775
(4)--in paragraph (4)............... 1,350

(5)--in paragraph (5)......c.c...... 1,075 10,125
(6)--in paragraph (6)............... 2,025

(7)--in paragraph (8)............... 10,775

(8)--in paragraph (11)(D)......... 20,200
Source: Federal Register/ VVol. 72, No. 30/ Wednesday, February 14, 2007/
Notices; See also, 11 U.S.C § 104(b).

e. The Minnesota exemptions are more favorable in certain specific fact
situations (i.e. substantial equity in a homestead).

- In almost every state exemption case assets will be seized or sold
back to the debtor, or otherwise administered by the trustee
since Minnesota exemptions lack a wildcard provision.

- Examples of assets not exempt under the state
exemptions are: tax refunds, firearms, boats, 25% of wages owed to
the debtor at the time the case is filed, certain jewelry items, cash on
hand, money in bank accounts, and non-homestead real property.

- Failure to cooperate with a trustee in the administration of
assets is grounds for denial of discharge, or for revocation of
discharge.

- Most Minnesota personal property exemptions are found at
Minnesota Statutes Sec. 550.37. (These amounts are not the current
amounts).

- The homestead exemption can be found at Minnesota Statutes
Sec. 510.01 & 510.02. Recent changes in the
Minnesota state homestead exemption statute have
been beneficial to debtors. The changes involved increasing the
homestead exemption amount to $330,000.00, and abolishing

an acreage limit on property depending on where the property is
located.



f. Pre-bankruptcy asset planning is risky business. See: Norwest Bank
Nebraska, N.A. v. Tveten 848 F.2d 871 C.A.8 (Minn.),1988.

““...the conversion of non-exempt to exempt property for the purpose of placing
the property out of the reach of creditors, without more, will not deprive the
debtor of the exemption to which he otherwise would be entitled.” Id. At 874.

However the Court then went on to say :

“In the instant case, however, the state exemption relied on by Tveten was
unlimited, with the potential for unlimited abuse. Indeed, this case presents a
situation in which the debtor liquidated almost his entire net worth of $700,000
and converted it to non-exempt property in seventeen transfers on the eve of
bankruptcy while his creditors, to whom he owed close to $19,000,000, would
be left to divide the little that remained in his estate. Borrowing the phrase used
by another court, Tveten “did not want a mere fresh start, he wanted a head
start.” In re Zouhar, supra, 10 B.R. at 156 (emphasis in original). His attempt to
shield property worth approximately $700,000 goes well beyond the purpose for
which exemptions are permitted.” Id. At 876.

See also In re Sholdan, 217 F.3d 1006, C.A.8 (Minn.),2000:

“It is well settled that the mere conversion of non-exempt assets to exempt
assets is not in itself fraudulent. See id. Before actual fraudulent intent can be
found “ ‘there must appear in evidence some facts or circumstances which are
extrinsic to the mere facts of conversion of non-exempt assets into exempt and
which are indicative of such fraudulent purpose.” ”” Norwest Bank Nebraska,
N.A. v. Tveten, 848 F.2d 871, 875 (8th Cir.1988) (quoting Forsberg v. Security
State Bank, 15 F.2d 499, 502 (8th Cir.1926)).”

However, the Court went on to say:

“Then, in what was, as the bankruptcy court noted, a radical departure from his
previous lifestyle, the debtor acquired approximately $162,000 by liquidating
his bank account and certificates of deposit, and selling his mortgage rights in
the farm to Roger Jensen. With the assistance of the Jensens and their attorneys,
Sholdan then moved out of the assisted-care facility and purchased with cash a
newly-built house worth approximately $135,000. As part of the purchase
agreement, the debtor and Jensens asked the builder to add various finishes to
the house, such as a deck and landscaping, and specifically inquired as to the
amount by which the purchase price of the house would increase. Following the
purchase, the debtor's sole source of income was a social security payment of
$486 per month, which after covering the costs of his basic living expenses of
$435 per month, would leave him with a yearly surplus of approximately $600.
The property taxes on the new house amounted to $2,000 per year. Following
immediately upon the heels of the purchase of the house, the debtor filed for
Chapter 7 bankruptcy, listing the house as exempt under Minnesota's homestead
exemption.
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On these facts, we find the bankruptcy court correctly concluded there
was ample evidence extrinsic to the mere conversion of assets that showed
fraudulent intent on the part of the debtor. It is one thing to convert non-exempt
assets into exempt property for the express purpose of holding it as a
homestead and thereby putting the property beyond the reach of creditors. See
Kangas v. Robie, 264 F. 92, 93-94 (8th Cir.1920). However, it is quite another
thing to acquire title to a house for no other reason than to defraud creditors.”
Id. At 1010-1011.

AND MOST RECENTLY: In Re Addison 540 F.3d 805, Bankr. L. Rep. P
81,298, C.A.8, August 07, 2008- Prebankruptcy asset planning did not warrant
denial of exemptions on fraudulent transfer grounds. The Westlaw summary
states:

The lower bankruptcy court clearly erred in finding that a debtor acted
with intent to hinder, delay or defraud creditors, of a kind required to
trigger federal and state law limitations of his exemption rights, when he
engaged in certain eve-of-bankruptcy planning by using $4,000 in
nonexempt funds to purchase a Roth individual retirement account
(IRA) that he claimed as exempt, and by using another $11,500 in
nonexempt funds to pay down a mortgage on his exempt homestead.
Aside from the fact that the debtor was facing a threat of suit at the time
of his conversion of assets, there was no extrinsic evidence of any intent
to defraud creditors, such as debtor's conversion of substantially all of
his nonexempt property into exempt assets, debtor's borrowing of funds
in order to purchase exempt assets, or debtor's concealment of these
prebankruptcy attempts to reduce the nonexempt property available for
payment of creditor claims.

g. BAPCPA further complicated asset planning by making several changes,
generally relating to the use of state homestead exemptions, which are often
more generous then the federal exemptions:

- Domicile: Before BAPCPA domicile for state exemption purposes was
established by where the debtor had resided in the 180 days prior to filing.
Under BAPCPA this has been extended to 730 days. 11 USC Sec.
522(b)(3).

- Value of state homestead exemption available to debtor: Debtor limited to
$125,000.00 unless acquired the homestead at least 1215 days preceding the
petition filing date. 11 USC Sec. 522(p). This amount periodically updated.

- 11 USC Sec. 522(0) declares that the state homestead exemption: “...shall
be reduced to the extent that such value is attributable to any portion of any
property that the debtor disposed of in the 10-year period ending on the date
of the filing of the petition with the intent to hinder, delay, or defraud a
creditor and that the debtor could not exempt, or that portion that the debtor
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could not exempt, under subsection (b), if on such date the debtor had held
the property so disposed of.”

h. Post-petition assets: Most assets are established by what the debtor owns at
the time the case is filed. However, inheritances and life insurance proceeds or
marital property settlements a client has the right to receive within six months
after case filing are property of the bankruptcy estate. 11 USC Sec 541. Such
assets are generally seized by the trustee, unless they can be exempted.

*In a joint case this applies to a spouse — if one spouse passes away within 6
months of the case being filed, and the other expects an inheritance of life
insurance proceeds, it must be disclosed, and may be lost.

3. Debt: Does the client have dischargeable debt?

a.

Most do, since most clients have substantial non-priority unsecured debt such as
credit card debt or medical bills.

Some debt is per se not dischargeable, such as priority taxes, child support or
other domestic support obligations.

Some debt not discharged unless the client seeks a judge’s order that it is
discharged — in most cases this will be student loans. Student loans will be
discharged if a debtor can convince a bankruptcy judge, (in an action distinct
from the main case called an Adversary Proceeding, which is basically a lawsuit
that occurs within the framework of the main case to resolve a specific issue),
that having the student loan obligation causes an undue hardship on the debtor
or the debtor’s dependants. A very high standard.

Creditors may proceed with an adversary action, seeking to have otherwise
dischargeable debt not be discharged because of some allegedly wrong act of
the client, such as credit card fraud. Most credit card adversary actions are not
brought with the intention of litigating, they are brought in an attempt to
intimidate clients into settling with the creditor, since the cost of defending such
an action may exceed the amount at issue.

General rules for discharging income tax obligations:

1. The taxpayer's return was filed when due (including all
extensions) and it has been more than three years before the
bankruptcy filing (the three-year look-back rule).

2. The return was filed late but more than two years before the
bankruptcy filing (the two year filing rule).

3. The tax was actually assessed more than 240 days before the
bankruptcy filing (the 240-day assessment rule).
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f. Secured debt: Clients must state an intention in regard to secured debt: Either
reaffirm, redeem or surrender. There may be other options, such as “pay and
stay.”

g. Judgments: Bankruptcy will not discharge judgments from county court

records. Judgment discharge can be done through a separate action in state court

after a bankruptcy discharge. They can also be avoided through an action in
bankruptcy court.
4. Transactional issues: Are there transactions in the client’s history that will cause problems?
a. Preferences 11 USC Sec. 547 — voluntary payments or some other value given by

the debtor to a creditor that is recoverable by a Trustee. In general there are 5

elements a Trustee must show in order to prevail in a preference action. The

preference must be made:
(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the debtor before such
transfer was made;

(3) made while the debtor was insolvent;
(4) made--
(A) on or within 90 days before the date of the filing of the petition; or

(B) between ninety days and one year before the date of the filing of the
petition, if such creditor at the time of such transfer was an insider; and

(5) that enables such creditor to receive more than such creditor would receive
if--

(A) the case were a case under chapter 7 of this title;
(B) the transfer had not been made; and

(C) such creditor received payment of such debt to the extent provided
by the provisions of this title.

There are defenses to a preference action:
- The payment(s) was/were contemporaneous exchanges

- The payment(s) were made in the ordinary course of the business of the
debtor and the creditor on ordinary business terms
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- The debtor was solvent

- New loan or credit extended to the debtor after the preference payment(s)
that remain unpaid

b. Fraudulent conveyances — 11 USC Sec. 548. The bankruptcy code provides for a 2
year look-back, such transactions must be disclosed in the petition. However, the
trustee will ask at the meeting of creditors whether the debtor engaged in fraudulent
conveyances in the past 6 years since Minnesota state law allows for a 6 year look-
back period. See Minnesota Statutes Chapter 513.

11 USC Sec. 548 is entitled “Fraudulent Transfers and Obligations” and states:

[(a)

(1) The trustee may avoid any transfer (including any transfer to or for the
benefit of an insider under an employment contract) of an interest of the debtor
in property, or any obligation (including any obligation to or for the benefit of an
insider under an employment contract) incurred by the debtor, that was made or
incurred on or within 2 years before the date of the filing of the petition, if the
debtor voluntarily or involuntarily—

(A) made such transfer or incurred such obligation with actual intent to
hinder, delay, or defraud any entity to which the debtor was or became, on
or after the date that such transfer was made or such obligation was
incurred, indebted; or

(B)

(i) received less than a reasonably equivalent value in exchange for
such transfer or obligation; and

(i)

(I) was insolvent on the date that such transfer was made or such
obligation was incurred, or became insolvent as a result of such
transfer or obligation;

(II) was engaged in business or a transaction, or was about to
engage in business or a transaction, for which any property
remaining with the debtor was an unreasonably small capital;
(III) intended to incur, or believed that the debtor would incur,
debts that would be beyond the debtor’s ability to pay as such
debts matured; or

(IV) made such transfer to or for the benefit of an insider, or
incurred such obligation to or for the benefit of an insider, under an
employment contract and not in the ordinary course of business.

5. Timing: When should the case be filed? A client may have to wait depending on asset issues
(tax returns in state exemption cases) or if there have been recent large credit card usage, or if
there is a preference or fraudulent conveyance issue.
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Other general information:

1. The process: Generally about 90 days from start to finish, there is one hearing called a
“Meeting of Creditors” that the client must attend. 11 USC Sec. 341. The Meeting of Creditors
takes place approximately 30 days after case filing. The discharge is issued 60 days after the
Meeting of Creditors.

2. Discharge & Dismissal:

- A “Discharge” is an order entered by a judge after a case has been completed which
discharges dischargeable debt. 11 USC Sec. 727.

- A “Dismissal” means a case has been rejected, and creditors can pursue a client as
though they never filed bankruptcy. Generally, a trustee, a creditor or any party in
interest may seek to have a case dismissed, or a discharge denied, (or, if a discharge
that has already been issued, to seek to revoke a discharge) for fraud, misstatements,
omissions, for not turning over nonexempt assets, for lack of cooperation or for
intentionally including incorrect information in bankruptcy papers.

3. Trustees and Judges:

- The United States Trustee is a government office, a division of the Department of
Justice, charged with administering and enforcing bankruptcy laws.

- The Chapter 7 Trustees are private attorneys who work in conjunction with the US
Trustee to administer and enforce bankruptcy laws.

- Trustees may ask for information to document the facts of a case. This could
include pay-stubs, tax returns, up to one year of credit card charging statements
and other information.

- Trustees may require clients perform certain tasks, for example, filing taxes that
have not yet been filed.

- Trustees have the power to ask a judge to have a case dismissed or to have a
discharge order revoked.

- As discussed above, the US Trustee may sometimes try to force a client into a
Chapter 13 case.

- Chapter 7 Trustees pursue nonexempt assets, fraudulent conveyances and
preferences.

- Trustees and creditors and debtors bring disputes to the bankruptcy judge

assigned to the case. A bankruptcy judge’s decision can be a]ﬁpealed to the
district court, or to the Bankruptcy Appellate Panel for the 8" Circuit.
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4. Audits:
A bankruptcy case may be audited. 28 USC 586(f).

- Most cases that are audited are selected randomly, however, some audits are targeted.
Audits are conducted by private accounting firms hired by the US Trustee.

- Clients may have to provide documentation supporting the information included in the
petition. If documentation is not provided, or if the audit reveals discrepancies or
inaccuracies in a bankruptcy filing, the auditing firm files a statement with the court
that the debtor has made a material misstatement. Clients are subject to criminal
liability, seizure of assets and revocation of discharge if a material misstatement is not
satisfactorily explained. 11 USC Sec. 727(d)(4)(A)

5. THE AUTOMATIC STAY — 11 USC Sec. 362

- Upon case filing an automatic stay comes into effect, meaning most creditors
can take no action against clients including:

- Beginning or continuing law suits

- Collection calls or attempts at collection
- Repossessions

- Foreclosure

- Garnishing or levying against the debtor

- There are some exceptions.
- In general the automatic stay remains in effect until:

- ajudge lifts the stay pursuant to a motion for relief from
stay;

- the debtor gets a discharge; or

- the item of property is no longer property of the estate.

- The stay expires 30 days after case filing against leases, debt, and property securing
debt if the client had another bankruptcy case that was dismissed within one year before
filing of your current case. The debtor may make a motion asking that he stay be
extended. This stay termination provision is generally only an issue in Chapter 13
cases.

- No stay arises if a client had 2 or more bankruptcy cases dismissed within the one
year before filing of your current case.

- A debtor may seek damages for stay violations by motion or by an adversary
proceeding. Damages generally restricted to actual damages and attorney fees.

In egregious cases of stay violation a bankruptcy judge may impose punitive damages.
After discharge the automatic stay is replaced by the Discharge Injunction.
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6. The Discharge Injunction: 11 USC Sec 524. This provision states, among other things:
(a) A discharge in a case under this title--

(1) voids any judgment at any time obtained, to the extent that such judgment is a
determination of the personal liability of the debtor with respect to any debt
discharged under section 727, 944, 1141, 1228, or 1328 of this title, whether or
not discharge of such debt is waived;

(2) operates as an injunction against the commencement or continuation of an
action, the employment of process, or an act, to collect, recover or offset any
such debt as a personal liability of the debtor, whether or not discharge of such
debt is waived; and

(3) operates as an injunction against the commencement or continuation of an
action, the employment of process, or an act, to collect or recover from, or
offset against, property of the debtor of the kind specified in section 541(a)(2)
of this title

7. Protection against discriminatory treatment: 11 USC Sec. 525
- This provision states, among other things that:

“... a governmental unit may not deny, revoke, suspend, or refuse to renew a
license, permit, charter, franchise, or other similar grant to, condition such a
grant to, discriminate with respect to such a grant against, deny employment to,
terminate the employment of, or discriminate with respect to employment
against, a person that is or has been a debtor under this title or a bankrupt or a
debtor under the Bankruptcy Act ... .”

AND:

“...No private employer may terminate the employment of, or discriminate with
respect to employment against, an individual who is or has been a debtor under
this title, a debtor or bankrupt under the Bankruptcy Act, or an individual
associated with such debtor or bankrupt ... .”

AND:

“... A governmental unit that operates a student grant or loan program and a
person engaged in a business that includes the making of loans guaranteed or
insured under a student loan program may not deny a student grant, loan, loan
guarantee, or loan insurance to a person that is or has been a debtor under this
title or a bankrupt or debtor under the Bankruptcy Act, or another person with
whom the debtor or bankrupt has been associated ... .”
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Chapter 13 Bankruptcy Overview

Bankruptcy issues are constantly changing given the recent overhaul in bankruptcy law, and
the following is general information regarding Chapter 13 bankruptcy that may or may not be
applicable in any given fact situation. The passage of the Bankruptcy Abuse Prevention and
Consumer Protection Act (BAPCPA) in 2005 has left many areas of bankruptcy practice in
confusion and uncertainty.

What is Chapter 13?7 Chapter 13 is a payback bankruptcy in which a client repays debt
through a Chapter 13 payment plan, which is administered by the Chapter 13 Trustee. Most of
the Chapter 7 issues in regard to discharge, dismissal, audits, judgments, the automatic stay and
debtor duties are the same in Chapter 13 with some variations.
-There are limitations on who can file Chapter 13
- Per 11 USC 109(e) the debtor’s uncontingent, liquidated, unsecured debts
may not
exceed $336,900.00 and uncontingent, liquidated, secured debts may not
exceed
$1,010,650.00.

- Anindividual cannot file under chapter 13 (or any other chapter) if, during
the
preceding 180 days, a prior bankruptcy petition was dismissed due to the
debtor’s willful failure to appear before the court or comply with orders of the
court or was voluntarily dismissed after creditors sought relief from the
bankruptcy court to recover property upon which they hold liens. 11 U.S.C. Sec.
109(g), 362(d) and (e).

The Chapter 13 Trustee 11 USC Sec. 1302:
- The Chapter 13 Trustee is a private attorney hired by the government to
administer Chapter 13 cases, to conduct the Meeting of Creditors, to accept
payments from the debtors and to distribute payments to creditors pursuant to a
Chapter 13 plan. Also charged with upholding the law in regard to case
administration, for example, must ensure a case is feasible, and that the debtor is
satisfying the best interests of the creditors, and that the debtor is making his or
her best efforts at payment.

- In the Twin Cities area the Trustee is Jasmine Z. Keller, her office is located in
15



downtown Minneapolis. There is an outstate Trustee named Kyle Carlson. The
Trustee’s expenses are funded by a percentage of the Debtor’s payments being

paid to the Trustee’s office.

When is a Chapter 13 case appropriate? For many clients Chapter 13 is a more suitable case
to file then Chapter 7 depending on the facts of the client’s case and the goals that the client
has. Generally Chapter 13 is the better case to file if:

1. The client has disposable income. If the client fails either the means test, or the
totality of the circumstances test, Chapter 13 is usually the better case to file. This
ties in with the means test presumption of abuse, and the totality of the
circumstances standard of abuse as discussed earlier in regard to Chapter 7.

2. The client has assets that would be lost in Chapter 7. If a client has assets that are
nonexempt in a Chapter 7 case, the client can keep the assets as long as the best
interests of the creditors test is satisfied, which requires the payback in Chapter 13
to unsecured creditors of an amount at least equal to the value of the non-exempt
assets.

3. The client has debt that will not be discharged in Chapter 7. Many clients file
Chapter 13 to pay back nondischargeable debt, such as income taxes or child
support.

4. Foreclosure or repossession is looming: Chapter 13 allows a debtor to restructure
secured debt — subject to certain limitations — in order to save a home from
foreclosure, or a car from repossession.

5. Client preference. Some clients prefer to repay a portion of their debts, if possible.

6. The client may be statutorily ineligible for Chapter 7, but eligible to file
Chapter 13.

The Chapter 13 Plan: See attached District of Minnesota form plan.

- The Chapter 13 plan details how each creditor is treated. There are three types
of claims: priority, secured and unsecured.

Priority: Certain debt accorded a higher status, such as administrative costs,
taxes and child support.

Secured: Debt for which there is some pledged collateral.

Unsecured: credit card, medical, lines of credit, payday loans etc.
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- Certain debt must be repaid in full (such as priority tax debt) while other debt,
such as general unsecured debt, is often paid back at a very small percentage,
and remaining general unsecured balances discharged upon completion of
Chapter 13 payments. The plan will also detail how secured creditors are paid,
either inside or outside the plan. It will also detail how arrearages are to be paid.

- A major BAPCPA change was the reduction of the ability of the debtor to
cram down secured debt. The last paragraph of 11 USC Sec. 1325(a)(5), AKA

“The Hanging Paragraph,” states:

For purposes of paragraph (5), 8506 shall not apply to a claim described
in that paragraph if the creditor has a purchase money security interest
securing the debt that is the subject of the claim, the debt was incurred
within the 910 days preceding the date of the filing of the petition, and
the collateral for that debt consists of a motor vehicle (as defined in
830102 of title 49) acquired for the personal use of the debtor, or if
collateral for that debt consists of any other thing of value, if the debt
was incurred during the one year period preceding that filing.

(11 USC Sec. 506 allows the payment of a secured claim at the rate of the
value of the collateral, as opposed to the actual amount owed)

- In general, debt occurred post-petition cannot be included in a later modified

plan,
a notable exception is taxes, which can be included in a modified plan per

11 USC Sec. 1305.

- A client must abide by all terms of the Chapter 13 plan, or the trustee or a
creditor may ask the judge that a case be dismissed for not abiding by the terms
of the plan.

13 USC Sec 1301 — The Co-Debtor Stay:

(a) Except as provided in subsections (b) and (c) of this section, after the order for relief
under this chapter, a creditor may not act, or commence or continue any civil action, to
collect all or any part of a consumer debt of the debtor from any individual that is liable
on such debt with the debtor, or that secured such debt, unless--

(1) such individual became liable on or secured such debt in the ordinary course
of such individual’s business; or

(2) the case is closed, dismissed, or converted to a case under chapter 7 or 11 of
this title.
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11 USC Sec. 1307: allows the debtor, if otherwise eligible, to convert a Chapter 13 case to a
Chapter 7 case.

13 USC Sec. 1325 — Confirmation of the Plan: If there is no objection to confirmation of the plan
brought by a Trustee or a creditor, the judge will confirm the plan at the Confirmation Hearing,
which is usually about 30 days after the Meeting of Creditors. The vast majority of confirmation
hearings go by default. Pursuant to 11 USC Sec. 1327 the confirmation of the plan binds each
creditor.

- Generally a plan will be confirmed if:

- The plan has been proposed in good faith

- The “best interests” of the creditors is satisfied, meaning unsecured creditors
will get as much as they would have received if the debtor had filed Chapter 7

- The debtor is making the “best efforts” to pay creditors, meaning unsecured
creditors are getting at least as much as the means test’s “disposable monthly
income”, multiplied over 36 or 60 months (depending on the debtors means test
current monthly income). It may also require an analysis of disposable income
as found between the debtor’s Schedule I (Income) and Schedule J (Expenses).
This is the subject of much litigation.

- The plan provides for payment in full of all priority claims.

13 USC Sec. 1329 — Post-confirmation plan modification: If the debtor’s factors warrant, a plan
may be modified post-confirmation to change the debtor’s payments. 1329(a) lists requirements for
post-confirmation modified plans, and omits the “best efforts” requirement.

The Role of the Means Test in Chapter 13: 1325(b)(1)(B) states that if the debtor’s current
monthly income exceeds the median income for the debtor’s household size in the debtor’s state
the debtor is required to file a plan that lasts 60 months. If the debtor’s current monthly income is
below the median

the debtor may file a 36 month plan.
- In Re Fredrickson, 375 B.R. 829, 8" Cir. BAP (2007) holds that an over-median
debtor who has a zero or negative disposable monthly income is not bound by a
60 month plan, and may file a plan that calls for less then 60 months. This case
is on appeal.

DISCHARGE:

- 11 USC Sec. 1328 provides for discharge of certain debts upon payment plan
completion so long as the debtor:

(1) certifies (if applicable) that all domestic support obligations that came due
prior to making such certification have been paid;
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(2) has not received a discharge in a prior case filed within a certain time frame
(two years for prior chapter 13 cases and four years for prior chapter 7, 11
and 12 cases); and

(3) has completed an approved course in financial management.

(4) The court will not enter the discharge, however, until it determines, after
notice and a hearing, that there is no reason to believe there is any pending
proceeding that might give rise to a limitation on the debtor's homestead
exemption.

- The discharge releases the debtor from all debts provided for by the plan or
disallowed with limited exceptions. Creditors provided for in full or in part under the
chapter 13 plan may no longer initiate or continue any legal or other action against the
debtor to collect the discharged obligations.

- Debts not discharged in chapter 13 include certain long term obligations (such as a
home mortgage), debts for alimony or child support, certain taxes, debts for most
government funded or guaranteed educational loans or benefit overpayments, debts
arising from death or personal injury caused by driving while intoxicated or under the
influence of drugs, and debts for restitution or a criminal fine included in a sentence on
the debtor’s conviction of a crime.

- The discharge in a chapter 13 case is broader than in a chapter 7 case. Debts
dischargeable in a chapter 13, but not in chapter 7, include debts for willful and
malicious injury to property, debts incurred to pay nondischargeable tax obligations,
and debts arising from property settlements in divorce or separation proceedings. 11
U.S.C. § 1328(a)

- 1328(a) allows for a “hardship discharge” to be granted before plan completion if:

(1) the debtor’s failure to complete such payments is due to circumstances for
which the debtor should not justly be held accountable;

(2) the value, as of the effective date of the plan, of property actually distributed
under the plan on account of each allowed unsecured claim is not less than the
amount that would have been paid on such claim if the estate of the debtor had
been liquidated under chapter 7 of this title on such date; and

(3) modification of the plan under section 1329 of this title is not practicable.

- The Superdischarge in Chapter 13 Reduced: Debts for trust fund taxes, taxes for which
returns were never filed or filed late (within two years of the petition date), taxes for which
the debtor made a fraudulent return or evaded taxes, fraud and false statements under
8523(a)(2), unscheduled debt under 8523(a)(3), defalcation by a fiduciary under
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8523(a)(4), domestic-support payments, student loans, drunk-driving injuries, criminal
restitution, and fines and civil restitutions or damages rewarded for willful or malicious
personal actions causing personal injury or death are now excepted from discharge.
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Form 3015-1 - Chapter 13 Plan
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

CHAPTER 13 PLAN
In re:
Dated:

DEBTOR
Case No.

In a joint case,
debtor means debtors in this plan.

1. DEBTOR’S PAYMENTS TO TRUSTEE —
a. As of the date of this plan, the debtor has paid the trustee $

b. After the date of this plan, the debtor will pay the trustee $ per for months, beginning within 30 days
after the order for relief

for a total of $ . The minimum plan length is __36 or __60 months from the date of the initial plan payment unless all allowed
claims are paid in a shorter

time.

. The debtor will also pay the trustee

d. The debtor will pay the trustee a total of $ [line 1(a) + line 1(b) + line 1(c)].

2. PAYMENTS BY TRUSTEE — The trustee will pay from available funds only creditors for which proofs of claim have been filed. The trustee may
collect a fee of up to 10%
of plan payments, or $ , [line 1(d) x .10].

3. ADEQUATE PROTECTION PAYMENTS [§ 1326(a)(1)(C)] — The trustee will promptly pay from available funds adequate protection payments
to creditors holding

allowed claims secured by personal property, according to the following schedule, beginning in month one (1).

Monthly Number of Total

Creditor Payment Months Payments

a. $ $
b. $ $
c.TOTAL $

4. EXECUTORY CONTRACTS AND UNEXPIRED LEASES [§ 365] — The debtor assumes the following executory contracts or unexpired leases.
Cure provisions, if any,

are set forth in 7.

Creditor Description of Property

a.

b.

5. CLAIMS NOT IN DEFAULT - Payments on the following claims are current and the debtor will pay the payments that come due after the date the
petition was filed directly

to the creditors. The creditors will retain liens, if any.

Creditor Description of Claim

a.

b.

c.

6. HOME MORTGAGES IN DEFAULT [§ 1322(b)(5) and § 1322(e)] — The trustee will cure defaults on the following claims secured only by a
security interest in real

property that is the debtor's principal residence. The debtor will pay the payments that come due after the date the petition was filed directly to the
creditors. The creditors will

retain liens. All following entries are estimates. The trustee will pay the actual amounts of default.

Amount of Monthly Beginning in Number of TOTAL

Creditor Default Payment Month # Payments PAYMENTS

a. $ $ $
b. $ $ $
c. $ $ $
d. TOTAL $

7. CLAIMS IN DEFAULT [8 1322 (b)(3) and (5) and § 1322(e)] — The trustee will cure defaults on the following claims as set forth below. The
debtor will pay the payments

that come due after the date the petition was filed directly to the creditors. The creditors will retain liens, if any. All following entries are estimates,
except for interest rate.

Amount of Int. rate Monthly Beginning in Number of TOTAL

Creditor Default (if applicable) Payment Month # Payments PAYMENTS
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a.
b.
c.
d. TOTAL $

8. OTHER SECURED CLAIMS; SECURED CLAIM AMOUNT IN PLAN CONTROLS [§ 1325(a)(5)] — The trustee will pay, on account of the
following allowed secured

claims, the amount set forth in the “Total Payments” column, below. The creditors will retain liens securing the allowed secured claims until the earlier
of the payment of the

underlying debt determined under nonbankruptcy law, or the date of the debtor’s discharge. NOTWITHSTANDING A CREDITOR'S PROOF OF
CLAIM FILED BEFORE OR

AFTER CONFIRMATION, THE AMOUNT LISTED IN THIS PARAGRAPH AS A CREDITOR'S SECURED CLAIM BINDS THE CREDITOR
PURSUANT TO 11 U.S.C.

§ 1327, AND CONFIRMATION OF THE PLAN IS A DETERMINATION OF THE CREDITOR'S ALLOWED SECURED CLAIM.

Beginning ( Number Payments (Adequate

Claim Secured Int. in ( Monthly X of = on Account + Protection = TOTAL

Creditor Amount Claim Rate Month # Payment) Payments) of Claim from { 3)

PAYMENTS

a. $ $ _ $ $ $ $
b. $ $ _ $ $ $ $
c. $ $ _ $ $ $ $
d. TOTAL $

9. PRIORITY CLAIMS — The trustee will pay in full all claims entitled to priority under § 507, including the following. The amounts
listed are estimates. The trustee will pay the amounts actually allowed.

Estimated Monthly Beginning in Number of TOTAL

Creditor Claim Payment Month # Payments PAYMENTS

a. Attorney Fees $ $ $

b. Domestic support $ $ $
c.IRS$ $ $

d. MN Dept. of Rev. $ $ $

e. $ $ $
f. TOTAL $

10. SEPARATE CLASSES OF UNSECURED CREDITORS — In addition to the class of unsecured creditors specified in 1 11, there shall be
separate classes of non-priority

unsecured creditors described as follows:

The trustee will pay the allowed claims of the following creditors. All entries below are estimates.

Interest

Rate Claim Monthly Beginning in Number of TOTAL

Creditor (if any) Amount Payment Month # Payments PAYMENTS

a. o $
b. - $
c. TOTAL$

11. TIMELY FILED UNSECURED CREDITORS — The trustee will pay holders of nonpriority unsecured claims for which proofs of claim were
timely filed the balance of all

payments received by the trustee and not paid under 1 2, 3, 6, 7, 8, 9 and 10 their pro rata share of

approximately $ [line 1(d) minus lines 2, 6(d), 7(d), 8(d), 9(f), and 10(c)].

a. The debtor estimates that the total unsecured claims held by creditors listed in 1 8 are $
b. The debtor estimates that the debtor's total unsecured claims (excluding those in 1 8 and 1 10) are $
c. Total estimated unsecured claims are $ [line 11(a) + line 11(b)].

12. TARDILY-FILED UNSECURED CREDITORS — All money paid by the debtor to the trustee under 1 1, but not distributed by the trustee under
12,3,6,7,8,9,10,0r11
will be paid to holders of nonpriority unsecured claims for which proofs of claim were tardily filed.

13. OTHER PROVISIONS — The trustee may distribute additional sums not expressly provided for herein at the trustee’s discretion.

14. SUMMARY OF PAYMENTS —

Trustee's Fee [LiNe 2) . .. oottt ettt et e e e e e e e e e e e s
Home Mortgage Defaults [Line 6(d)] . ... ... ovooen i e
Claimsin Default [Line 7(d)] . .. ... ooveeen e,
Other Secured Claims [Line 8(d)] . ..., .
Priority Claims [Line 9(f)] . . . . oot

Separate Classes [Line 10(C)] . . .. .o oo v et
Unsecured Creditors [Line 11] . ... ...t e
TOTAL [mustequal Line 1(d)] . . ... v vttt e

Insert Name, Address, Telephone and License Number of Debtor's Attorney:
Signed
DEBTOR
Signed

DEBTOR (if joint case)
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ETHICAL CONSIDERATIONS:

1. Some important deadlines and other timing related requirements:

- In order to be a debtor eligible for bankruptcy relief the debtor must complete specialized
consumer credit counseling from an agency accredited by the federal government within 180
days preceding the date the case is filed. 11 USC Sec. 109(h)(1). (Some courts have held that
counseling received on the day the case is filed does not precede the date the case was filed,
resulting in case dismissal.)

- In Minnesota, within 15 days of case filing the debtor must file all pay advices received in the
60 days prior to case filing. (The statute, 11 USC Sec. 521 says 45 days, raising issues of
interpretation.) If they are not filed the case is automatically dismissed. This provision has
created a quandary for the courts since there is no Code proscribed method to automatically
dismiss a case.

- Debtors must provide documentation of all income of any type and from any source received
in the past 6 months, including but not limited to self-employment, child support, maintenance,
disability, work comp, unemployment compensation, pension and retirement income, and
rental income. This is necessary to make an accurate means test calculation.

- Debtors must attend the Meeting of Creditors which is held about 30 days after case filing,
and must produce at that hearing proof of identification, proof of social security number, their
latest paycheck, and bank account statements that cover the date the case was filed. 11 USC
Sec. 341, and Sec. 343. See also Interim Bankruptcy Rule 4002(b)(1).

- Debtors must provide federal tax transcripts or federal tax returns for the most recent year a
return was filed to the Chapter 7 or Chapter 13 Trustee within 7 days before the Meeting of
Creditors hearing. This also must be provided to creditors upon their timely request. 11 USC
Sec. 521(e)(2)(A)(i).

-Must disclose any reasonably expected increase in income that may be receive in the next 12
months. 11 USC Sec. 521.

- The debtor must state within 30 days of case filing, or before the meeting of creditors,
whichever is earlier, the debtor’s intention in regard to secured debt. 11 USC Sec. 521(2)(A).

- Within 30 days of the meeting of creditors the debtor must perform the debtor’s intention in
regard to secured debt. 11 USC Sec. 521(2)(B).

- The debtor must undergo a course in debtor financial management after case filing, and
within 45 days after the meeting of creditors must file a certificate of completion with the
court. 11 USC Sec. 111(d), Interim Bankruptcy Rule 1007(c). If the debtor does not do so, the
debtor does not receive a discharge. 11 USC 727(a)(11), 11 USC Sec. 1328(g)(1). When this
happens the court will close the case without issuing a discharge. In this jurisdiction it is my
understanding (I could be wrong!) that Judges Kishel, Kressel and O’Brien will allow such a
case to be re-opened in order for the debtor to file the certificate of completion of the financial
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management course. In this jurisdiction it is my understanding (I could be wrong!) that Judge
Dreher will not allow a case to be re-opened to file the certificate.

- In Chapter 13 cases Section 1325 requires debtors to be current with their support payments

to confirm their plans, and Section 1328 requires debtors to be current with their post
confirmation payments in order to receive a discharge.
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2. Attorneys and the new bankruptcy law:

Basic due diligence: Attorneys should consult with debtors regarding a thorough asset
inventory, obtain a credit bureau report, and check PACER for prior filings. You may wish to
take additional steps, such as review bank accounts. Attorneys should provide clients with
clients a detailed Chapter 7 or Chapter 13 statement which addresses the client’s duties, and
the ramifications of filing bankruptcy. Have client sign that statement.

Attorney Verification Required: Pursuant to § 707(b)(4)(D), the signature of an attorney on
a petition constitutes a certification that the attorney “has no knowledge after an inquiry that
the information in the schedules filed with such petition is incorrect.”

Attorneys must make “reasonable inquiry to verify that the information contained” in petitions
and schedules are “well grounded in fact.” “The signature of an attorney on the petition shall
constitute a certification that the attorney has no knowledge after an inquiry that the
information in the schedules filed with such petitions is incorrect”. 707(b)(4)(C).

WHAT DOES THE LANGUAGE OF 11 USC Sec. 707 REALLY MEAN? Many
commentators state there is no discernable difference between the standard in 11 USC Sec.
707 and the already existing standard in FRCP 11, and FRBP 9011.

In re Withrow, WL 2705518, Bkrtcy D. Mass 2008:

“Inasmuch as Rule 9011 and the § 707(b)(4)(C) standard is to be a reasonable one, it must be
tested objectively. Id. Accordingly, it seems to this Court that the answers to at least the
following questions are germane to a Rule 9011 and 8§ 707(b)(4)(C) analysis: (1) did the
attorney impress upon the debtor the critical importance of accuracy in the preparation of
documents to be presented to the Court; (2) did the attorney seek from the debtor, and then
review, whatever documents were within the debtor's possession, custody or control in order
to verify the information provided by the debtor; (3) did the attorney employ such external
verification tools as were available and not time or cost prohibitive (e.g., on-line real estate
title compilations, on-line lien search, tax "scripts"); (4) was any of the information provided
by the debtor and then set forth in the debtor's court filings internally inconsistent--that is, was
there anything which should have obviously alerted the attorney that the information provided
by the debtor could not be accurate; and (5) did the attorney act promptly to correct any
information presented to the Court which turned out, notwithstanding the attorney's best
efforts, to be inaccurate. These questions can be further simplified and reduced to one
question, their common denominator: Did the attorney do his or her level best to get it right?
More can not, and should not, be asked of any attorney. And when an attorney appears to have
provided less, an inquiry under Rule 9011 and 8 707(b)(4)(C) is proper.” Id. At 7.

Attorneys as “Debt Relief Agencies”: 11 USC Sec. 101(12A) states: “The term "debt relief
agency" means any person who provides any bankruptcy assistance to an assisted person in
return for the payment of money or other valuable consideration ... .” (It then goes on to carve
out certain exceptions).
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It would appear that attorneys are “debt relief agencies” (bolstered by the fact that the House
Report on BAPCPA mentions attorneys 164 times).

11 USC Sec. 526: Restrictions on Debt Relief Agencies:
“(a) A debt relief agency shall not--

(1) fail to perform any service that such agency informed an assisted person or
prospective assisted person it would provide in connection with a case or
proceeding under this title;

(2) make any statement, or counsel or advise any assisted person or prospective
assisted person to make a statement in a document filed in a case or proceeding
under this title, that is untrue and misleading, or that upon the exercise of
reasonable care, should have been known by such agency to be untrue or
misleading;

(3) misrepresent to any assisted person or prospective assisted person, directly
or indirectly, affirmatively or by material omission, with respect to--

(A) the services that such agency will provide to such person; or

(B) the benefits and risks that may result if such person becomes a
debtor in a case under this title; or

(4) advise an assisted person or prospective assisted person to incur more
debt in contemplation of such person filing a case under this title or to pay
an attorney or bankruptcy petition preparer fee or charge for services
performed as part of preparing for or representing a debtor in a case under
this title. ... .

11 USC Sec. 527: Disclosures — This section requires the “debt relief agency” to provide the
“assisted person” with certain bankruptcy related disclosures.

11 USC Sec. 528: Requirements for Debt Relief Agencies: Contains certain requirements the
“debt relief agency” must perform certain tasks. The most controversial is:

528(a)(4): “a debt relief agency shall: ...clearly and conspicuously use the following statement
in such advertisement: "We are a debt relief agency. We help people file for bankruptcy relief
under the Bankruptcy Code." or a substantially similar statement.”

To what extent are these “debt relief agency” provisions applicable to attorneys in Minnesota
practicing consumer bankruptcy law?

Milavetz, Gallop & Milavetz v. United States, 355 B.R. 758 (D. Minn. 2006): In this case United
States District Judge James M. Rosenbaum held that attorneys were not debt relief agencies, therefore
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none of the federally mandated debt relief agency provisions of BAPCPA were applicable to attorneys.
This was appealed.

Milavetz, Gallop & Milavetz, P.A. v. U.S. 541 F.3d 785 (c.A.8 Minn. 2008)

This is the Eighth Circuit decision of the appeal from Judge Rosenbaum’s ruling that attorneys were not debt relief agencies, and
that portions of BAPCPA were unconstitutional. The Eighth Circuit affirmed in part and reversed in part:

1) Reversing Judge Rosenbaum by ruling that attorneys in Minnesota are debt relief agencies because bankruptcy

2)

attorneys supply “bankruptcy assistance” to “assisted persons” and as such fall squarely within the Code’s definition of
a “debt relief agency.” In addition, the code carves out 5 exclusions from what a “debt relief agency” is, and did not

include attorneys in those exclusions. AS SUCh, attorneys as debt relief agencies must provide
certain disclosures as mandated by the Bankruptcy Code, and must include certain
language in advertisements. The Court stated:

Simply put, attorneys that provide bankruptcy assistance to assisted persons are debt
relief agencies under the Code, and the disclosure requirements of § 528 only require
those attorneys to disclose factually correct statements on their advertising.™** This does
not violate the First Amendment. Id.; see also In re Robinson, 368 B.R. at 500-502 (finding
that debtor's counsel was a debt relief agency subject to the strictures of § 528, and that §
528(a)(1)'s requirement for a written contract is constitutional); In re Norman, 2006 WL
3053309 at *4 (finding that debtor's counsel qualified as a debt relief agency and thus
must comply with the requirements of § 528(a)(1)). The challenged sections of § 528 only
require debt relief agencies to include a disclosure on certain advertisements. Although
less intrusive means may be conceivable to prevent deceptive advertising, § 528's
disclosure requirements are reasonably related to the government's interest in protecting
consumer debtors from deceptive advertising, and thus the section passes constitutional
muster.

Affirming Judge Rosenbaum’s finding that 526(a)(4) regarding the illegality of advising a client to incur new debt is
unconstitutional. The court stated:

... regardless of whether the government's interest in prohibiting the speech was
legitimate ( Gentile standard) or compelling (strict scrutiny standard), § 526(a)(4) is
unconstitutionally overbroad as applied to attorneys falling within the definition of
debt relief agencies because it is not narrowly tailored, nor narrowly and necessarily
limited, to restrict only that speech that the government has an interest in restricting.
Instead, § 526(a)(4) prohibits attorneys classified as debt relief agencies from
advising any assisted person to incur any additional debt in contemplation of
bankruptcy; this prohibition would include advice constituting prudent
prebankruptcy planning that is not an attempt to circumvent, abuse, or undermine
the bankruptcy laws. Section 526(a)(4), as written, prevents attorneys from fulfilling
their duty to clients to give them appropriate and beneficial advice not otherwise
prohibited by the Bankruptcy Code or other applicable law.

Milavetz v. US was appealed to the US Supreme court, which granted certiori on June 8, 20009.
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